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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA

WILDEARTH GUARDIANS,

)
)
Petitioner,
)
)
v.
)
)
U.S. ENVIRONMENTAL PROTECTION )
AGENCY and ROBERT PERCIASEPE,
)
Acting Administrator, U.S. EPA,
)
)
Respondents.
)

Case No.

PETITION FOR REVIEW

Pursuant to Rule 15 of the Federal Rules of Appellate Procedure and Section
307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1), WildEarth Guardians .
hereby petitions this Court for review of the final action taken by respondents U.S.
Environmental Protection Agency and Robert Perciasepe, Acting Administrator,
U.S. EPA at 78 Fed. Reg. 26,739 (May 8, 2013), entitled "Notice ofFinal Action
on Petition From Earthjustice To List Coal Mines as a Source Category and To
Regulate Air Emissions From Coal Mines" (Attachment A).
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Respectfully submitted July 8, 2013,

Samantha Ruscavage-Barz
WildEarth Guardians
516 Alto Street
Santa Fe, NM 87501
Tel. 505-401-4180
sruscavagebarz@wildearthguardians .org
James J. Tutchton
WildEarth Guardians
6439 E. Maplewood Ave.
Centennial, CO 80111
Tel. 720-301-3843
jtutchton@wildearthguardians. org
Attorneys for Petitioner
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RECEIVED

U ITED STATES COURT OF APPEALS
....__--·-----. OR THE DISTRICT OF COLUMBIA
WILDEARTH GUARDIANS,

)
)
Petitioner,
)
)
v.
)
)
U. S. ENVIRONMENTAL PROTECTION )
AGENCY and ROBERT PERCIASEPE,
)
)
Acting Administrator, U.S. EPA,
)
Respondents.
)

CaseNo.

13-1212

PETITIONER'S RULE 26.1 DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1 and D.C. Circuit Rule 26.1, Petitioner
WildEarth Guardians makes the following disclosure:
WildEarth Guardians is a non-profit 501(c)(3) organization. It has no parent
company or corporation and no publicly held company or corporation owns 10%
more of its stock or ownership.
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the PETITION FOR
REVIEW, "Notice of Final Action on Petition From Earthjustice To List Coal
Mines as a Source Category and To Regulate Air Emissions From Coal Mines,"
and Petitioner's Rule 26.1 Disclosure Statement were served on the following via
U.S. certified mail, return receipt requested, on July 8, 2013:
Robert Perciasepe, Acting Administrator
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Ave. NW
Washington, D.C. 20460
Correspondence Control Unit, Office of General Counsel (2311)
U.S. Environmental Protection Agency
1200 Pennsylvania Ave. NW
Washington, D.C. 20460
Attorney General Eric Holder
U.S. Department of Justice
950 Pennsylvania Ave. NW
Washington, D.C. 20530-0001

Samantha Ruscavage-Barz
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Applying the factors described above to the
December 31, 2012 current and projected
account balances, the pension benefit

statement would show the following lifetime
income streams:

Account balance on last day of statement period (12/31/12)

Single life form
(monthly payment
for P's life with no
survivor benefit)

Current-$125,000 ····································································································
Projected-$557 ,534 ·································································································

Signed at Washington, DC, this 17th day of
April, 2013.
Phyllis C. Borzi,
Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.
[FR Doc. 2013-10636 Filed 5-7-13; 8:45am]
BILLING CODE 451 0-29-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 63
[EPA-HQ-OAR-2013-0358; FRL-9809-8]

Notice of Final Action on Petition From
Earthjustice To List Coal Mines as a
Source Category and To Regulate Air
Emissions From Coal Mines

Environmental Protection
Agency (EPA).

AGENCY:

ACTION: Denial of petition for
rule making.
SUMMARY: This action provides notice
that on April 30, 2013, the Acting EPA
Administrator, Bob Perciasepe, signed a
letter denying a petition to add coal
mines to the Clean Air Act (CAA)
section 111 list of stationary source
categories. The agency denied the
petition because the EPA must prioritize
its actions in light of limited resources
and ongoing budget uncertainties, and
at this time, cannot commit to
conducting the process to determine
whether coal mines should be added to
the list of categories under CAA
111(b)(1)(A). The letter explains in
detail the EPA's reasons for the denial.
FOR FURTHER INFORMATION CONTACT: Ms.
Allison Mayer, Sector Policies and
Programs Division (E143-03), Office of
Air Quality Planning and Standards,
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 5414016; fax number: (919) 541-3470;
email address: mayer.allison@epa.gov.
SUPPLEMENTARY INFORMATION:

I. How can I get copies of this document

and other related information?
This Federal Register notice, the
petition for rulemaking and the letter
denying the petition for rulemaking are
available in the docket that the EPA
established under Docket ID Number
EPA-HQ-OAR-2013-0358. All
documents in the docket are listed on
the www.regulations.gov Web site.
Publicly available docket materials are
available either electronically through
www.regulations.gov, or in hard copy at
the EPA Docket Center (Air Docket),
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30a.m. to 4:30p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566-1744
and the telephone number for the Air

Joint and 50% survivor form
Monthly payment
during P's life

$625
2,788

Monthly payment
after P's death to
surviving spouse

$564
2,514

$282
1,257

FEDERAL COMMUNICATIONS
COMMISSION
47 CFR Part 73
[DA 13-313; MB Docket No. 13-51; RM11692]

Radio Broadcasting Services;
Ehrenberg, Arizona

Federal Communications
Commission.
ACTION: Proposed rule.
AGENCY:

This document requests
comments on a Petition for Rule Making
filed by S and H Broadcasting, LLC,
proposing the substitution of Channel
228C2 for vacant Channel 286C2 at
Ehrenberg, Arizona. The proposed
channel substitution at Ehrenberg
accommodates the contingent hybrid
application that requests the city of
license modification for Station KRSXFM, from Channel287A, Twentynine
Docket~(202)566-1742.
Palms, California, to Channel 286A,
II. Judicial Review
North Shore, California. A staff
engineering analysis indicates that
Any petitions for review of the letter
Channel 228C2 can be allotted to
denying the petition to list coal mines
Ehrenberg, Arizona consistent with the
as a source category described in this
minimum distance separation
Notice must be filed in the Court of
requirements of the Commission's Rules
Appeals for the District of Columbia
with a site restriction located 11.1
Circuit by July 8, 2013.
kilometers (6.9 miles) east of Ehrenberg.
In this regard, the Audio Division, on its
List of Subjects in 40 CFR Part 63
own motion, modifies the reference
coordinates for proposed Channel
Environmental protection,
228C2 at Ehrenberg, Arizona to the least
Administrative practice and procedure,
Air pollution control, Intergovernmental restricted site. The reference coordinates
are 33-36-54 NL and 114-24-14 WL.
relations.
Channel 228C2 at Ehrenberg is located
Dated: April 30, 2013.
within 320 kilometers (199 miles) of the
Bob Perciasepe,
U.S.-Mexican border, so concurrence by
Acting EPA Administrator.
the Government of Mexico is required.
Mexican concurrence has been
[FR Doc. 2013-10827 Filed 5-7-13; 8:45am]
requested for this vacant allotment, but
BILLING CODE 6560-50-P
has not yet been received.
DATES: Comments must be filed on or
before June 10, 2013, and reply
comments on or before June 25, 2013.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street SW., Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner as follows: Peter Gutmann,
SUMMARY:

Att. A

USCA Case #13-1212

Document #1445829

Filed: 07/09/2013

Page 6 of 10

UNITED STATES ENVIRONMENTAL PROTECTlON AGENCY

WASHINGTON, D.G. 20460

APR 3 0 2013
OFFICE OF

THE ADMIN!STRATOR

Mr. Edward B. Zukoski
Staff Attorney
Earthjustice
1400 Glenarm Place, Suite 300
Denver; Colorado 80202-5050
Dear Mr. Zukoski:
On June 16, 2010, Earthjustice, acting on behalf of WildEarth Guardians, Center for Biological
Diversity, the Environmental Integrity Project and the Sierra Club; who collectively are the petitioners,
sent a letter to the U.S. Environmental Protection Agency petitioning the agency to make a finding that
air emissions from coal mines may reasonably be anticipated to endanger public health and welfare, thus
warranting listing coal mines as a new stationary-source category pursuant to Clean Air Act section
111 (b)( 1)(A), and to conduct any required associated rulemakings.
I am informing you that the EPA is denying this petition to add coal mines to the Clean Air Act section
111 list of categories and declining to initiate the requested rulemakings at this time. This denial fully
and finally responds to your petition and is the EPA's final agency action on your petition. As discussed
below, the agency must prioritize its regulatory actions. This is especially the case in light of limited
resources and ongoing budget uncertainties. For these reasons, the EPA at this time cannot commit to
conducting the process to determine whether coal mines should be added to the list of categories under
Clean Air Act 11l(b)(l)(A) and thus is denying your petition. This denial is not based on a
determination as to whether the en1issions from coal tnines cause or significantly contribute to air
pollution that may reasonably be anticipated to endanger public health and welfare. In the future, the
EPA may initiate the process for such a determination, but the agency has decided that it will not do so
now.

1

I.

Introduction

A.

Statutory Provisions

Clean Air Act section II I (b)(l)(A) provides that the EPA ''shall publish (and from time to tin1e
thereafter shall revise) a list of categories of stationary sources [and shaH include a category on the list]
1

The June 20 I 0 petition a] so asked the EPA, after listing coal mines under Clean Air Act section 111} to establish federal
standards of performance for new and modified sources in the coal-mines category and estab1ish federal standards of
perfonnance to address methane emissions from existing sources within the coal-mines category. Because the EPA is
denying the request to Jist coal mines at this time and because the duty to set standards under Clean Air Act section 1 I 1 for a
given category is, based on the listing of that category under section lll(b)(l)(A), the request that the EPA set standards for
new, modified and existing sources within the coal-mines category is moot.
Internet Address {URL} • http://www.epa.gov
Recycted/Recyclabfe • Prlnted with Vegetable Oil Based tnks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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if in [the Administrator's] judgment it causes, or contributes significantly to, air pollution which may
reasonably be anticipated to endanger public health or welfare.'' For categories that the EPA lists under
section 111 (b)( l)(A), section 111 (b)( l)(B) provides that the EPA must propose federal standards of
performance for new sources within the newly established category within one year of listing and then,
after an opportunity for public comment, finalize the standards within one year of publishing the
proposed standards.

B.

Procedural History

On June 16, 2010, the petitioners sent a letter to the EPA petitioning the agency to:
(1) make a finding that air emissions from coal mines may reasonably be anticipated to endanger
public health and welfare, thus warranting listing coal·minesas a new stationary-source category
pursuant to Clean Air Act section 111 (b)(l)(A);
(2) establish federal standards ofperformance for air emissions from new and modified coal
mines pursuant to Clean Air Act section Ill (b)(1 )(B);
(3) issue federal standards of perforn1ance for methane emissions from existing coal mines
pursuant to Clean Air Act section lll(d)(l).

Petition, at 2-3.
On April 8, 2011, the petitioners notified the EPA of their intent to file suit against the EPA for failure to
respond to the June 2010 petition, as required by Clean Air Act section 304(a). On November 17, 2011,
the petitioners filed a complaint with the United States·District Court for the District of Cohunbia,
alleging that the EPA had unreasonably delayed taking final action on the petition for rulemaking and
requesting that the court compel action under the Clean Air Act and the Administrative Procedure Act.
The EPA and the petitioners subsequently agreed to stay the litigation to allow the EPA time to
determine whether it could commit to act on the petition within a specific time frame, in light of the
agency's limited resources, ongoing budget uncertainties and existing obligations to meet statutory and
consent decree deadlines.

II.

Summary of Petition

In their petition, the petitioners cite the definition of '"airpollutants" in Clean Air Act section 302(g),
assert that air emissions from coal mines - including surface, underground and abandoned mines - are
such pollutants and hence request that the EPA regulate air emissions from coal mines under section Ill
of the Clean Air Act. The petitioners' primary stated goal is the reduction ofmethane, but they also want
reductions of emissions of particulate n1atter; nitrogen oxides and volatile organic compounds. The
petitioners assert that pursuant to Clean Air Act section 111 (b)(l )(A), the EPA is required to list coal
mines as a new category of stationary sources that en1it air pollution when such etnissions n1ay
reasonably be anticipated to endanger public health or welfare. Additionally, the petitioners assert that
the EPA must establish federal standardsofperformancefor new and modified sources within the newly
listed stationary-source category for coal mines and establish federal standards of performance to
address methane emissions from existing sources within the newly listed stationary-source category for
coal mines.

The petitioners argue that pursuant to the requirements of Clean Air Act section 111, air emissions from
coal mines n1ust be regulated because they cause or significantly contribute to the endangerment of the
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public health and welfare. The petitioners cite examples and references regarding the effects of
greenhouse gases on climate change and the consequences on public health and welfare. The petitioners
state that methane is the second-most emitted greenhouse gas and that its heat trapping capability is
more than 20 times more potent than carbon dioxide; They further state that because methane has a
significantly shorter atmospheric lifespan compared. to the lifespan of carbon dioxide, reducing ·methane
emissions may mit~gate climate change to a ~reater 4egree in the :short term. Additionally, the petitioners
state that methaneis·a safety hazard and knoW:npublic-healthrisktha:t can create an explosive hazard to
coal miners and contributes· to· the formation ofground;,;levelozone pollution.
The petitioners identify several technological emission;;;eontrol measures that they claim could reduce
methane emissions from coal mines. They state that they also seek ''to spur the development ofcost..
effective .controls to reduce harmful air emissrons ftotn'coalmihing ... to both spur economic
development·and confront the··effects of global wanning."

III. Response to Requests
The petitioners request that the EPA make a flrtdirtgthat air emissions from coal mines -cause. or
significantly contribute to air pollution that may reasonably be anticipated to endanger public health or
welfare and list coal mines as a .Stationary-source category under Clean Air Act section 111. While the
EPA has sought to be responsive and to consider the petitioners' request, resource litnitations and the
necessity of cotnpleting court-ordered rulemaking actjons have, continued to hinder that effort. Between
fiscal years 2006 and 2013, the budget for the EPA's Office of Air Quality Planning and Standards -the
office that would conduct a Clean Air Act 111 (b)(l)(A) review for coal mines- wasreduced by 12
percent irt real dollars· and staff levels have also slightly decreased~ Moreover, the portion ofthe budget
available to provide additional technical support through contracting has been reduced by 43 percent in
real dollarsas·a result of these budgetary reductions and increases in other costs. More recently, the
reduced appropriations in the continuing resolution fu11ding the EPA for the re111.ainder of fiscal year
2013, in conjunction with the automatic reductions in federal agency resources known as the
sequestration, have impacted the EPA's ability to respond. Specifically, the reductions mandated by the
sequestration have further reduced the EPA's 2013 budget and have necessitated significant reductions
in a number ofregulatory effotts already under way. As part ofthe sequestration, the EPA is facing
agencyvvide furloughs of almost 10 days per employee between April 21 and September 30, which
further reduces available staff time.
Even under the best circumstances, the EPA cannot undertake simultaneously all actions related to
clearly detennined priorities as well as those requested by the public, and so the agency n1ust afford
precedence to certain actions while deferring others. The current budgetary situation serves only to
increase the need for setting priorities. The EPA already is required to conduct numerous actions that
have mandatory deadlines, including a number of actions resolving. mandatory duty claims made by
WildEarth Guardians and the other petitioners, and has little or no discretion to lower the priority of
those actions. For exmnple, the·Office of Air Quality Planning and Standards faces an agenda ofn1ore
than 45 nationally applicable stationary-source rules due for review or promulgation by September 2014.
Of these 45 rules,. more than 25 are subject to consent decrees with current deadlines that must be met
between now and.the end of fiscal year 2014, leaving the EPA no discretion to prioritize. In addition,
more than 15 additionaL, recently issued rules are either being challenged in court or stakeholders have
petitioned us to reconsider these rules. Both defending the litigation and evaluating petitions for
reconsideration require significant commitment of the agency's staff, time and resources. Thus, the
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agency is being asked to accomplish many actions with less budget and staffavailable. The EPA must
prioritize its undertakings to ·efti9ientl y ·use its remaining .resoU,rces.

The EPA is taking a cotrlmon-sense, step..-by·step .approach intenAed tQ. gbtain the mostsignificant
greenho11se-.gas~e1nissipns recluc;tious thro-ugn·using the.mostcost~effe.ctive measures.first. The sectors
and souro.e>categeries that the EPA is currently adi:lressing \lnder the Cleap Air Act (lnd through
voluntary climate yrogranls represent more tban 60 p~rcent of the. total2011 U.S. etnissions of
greenhouse gases. The EPA.believes thataste,p-by..step approach, starling withthese large,st.so:qrces
and sectors, such as transportation and electricity systems, is the most appropriate course to reduce
greenhouse-..gas emissions, and the agency has undertaken a number of significant rulemakings intended
to do so. To·achieve reductionsin:greenhQMSe.. g~s emissions fron1 the tnU1sportation sector, which
·represented 27percent of 20 11 U.S. greenhouse-gas emissions, the. EPA has proposed and finalized
standards for greenhouse-gas emissions both fron1 heayy-duty trucks .and twice frotn cars and light•duty
trucks.3A,5,6. 1,8
As for stationary sources, approximately 45 categories of thetn emit greenhouse gases. The agency is
currently addressing standards for greenhouse~gas emissions from new units in the electricity-~enerating
category after having issued a proposal in April 2012. 9 Pursuant to a consent decree. negotiated with
your clients, the EPA also recently completed: a rulemaking in which it significantly increased the
regulation ofetnissions from the oiland natural-gas sector. While the agency did not directly regulate
greenhouse gases jp. that rubt, greenhouse.~ gas co-beti~fits ·from that rule· are· estin1ated at 19 million
metric tons C02e. 10 As we. indicated in the final oil and gas rule,.~'e <:;ontinue to evaluate wh~ther there
are additional reduction opportunities in the sector that qan be achieved by regulatory or nonregulatory
tools. The agency is also currently devoting resources to conducting the eight-year review of the new
source performance standards applicable to n1unicipal solid-waste landfills. We anticipate that any
revision ·of this standard would result in sJgnificant additional greenhouse-gas benefits. In contrast to the
electricity-generating sector, the coah·mines·cat~~gory represents about 1 percent oftotal2011 U.S.
greenhouse-gas emissions. 11

A decision to list and.thenpromulg~te standards for the coal-mines category would divert resources
from other higher;..priority activities that the EPA is currently undertaking, which would halt ot slow that
work. Based on its experience, the EPA anticipates that proposing and finalizing a detem1ination
regarding emissions from coal mines would likely require significant agency time and resources. To
consider making a finding under Clean Air Act lll(b)(l)(A), the EPA would need to characterize
emissions from the coal-mining sector; review and evaluate climate change scientitic-assessn1ent
literature issued since the 2009 endangerment finding established that six key well~n1ixed greenhouse
gases in the atmosphere threaten.the public health and welfare of current and future generations; and

2

U.S. Environmental Protection Agency, Draftlnventory ofU.S. GHG Emissions and Sinks 1990-2011. (2013).
74 Fed. Reg. 49454 (Sep. 28, 2009).
4
75Fed. Reg. 74152 (Nov. 30, 2010).
5
75 ·Fed. Reg. 25324 {May 7. 20 10).
6
7 6 Fed. Reg. S7l 06 (Sep. 15; 2011 ).
7
76 Fed. Reg. 74854 (Dec. 1, 2011).
8
77 Fed. Reg. 62624 (Oct. 15, 2012).
9
Electricity-generating units represented approximately one-third of20ll U.S. greenhouse-gas emiss·ions and are the largest
direct stationary-source emitters of greenhouse gases. Supra note 2.
10
77 Fed. Reg. 49490 (Aug. 16,2012).
11
Supra note 2.
3
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identify, review and evaluate scientific literature pertaining specifically to climate change and the coatmining sector as appropriate.
If, after conducting that an~lysis, the agency were to decide to Hst coal mines under Clean Air Act
11 I (b)(l)(A);the statute requires that the EPA propose standards within one year of listing~ Proposing
standards for coal mines under Clean Air Act 111 (b)(l )(B) would involve a full assessment of the
technical~ policy and program design questions required under Clean Air Act section 111 and
completion of appropriate detailed studies and assessments pertaining to standard setting. The EPA
would·alsoneedto.ensure full coordination with other federal agencies with jurisdiction over coal
mines, such as the Mine and Safety Health Admirtistration, regarding worker safety implications of the
technologies available for reducing coal-mine emissions, and the Bureau of Land Management,
regarding leasingauthorities.and gas rights on federal lands.

Agen<;ies are generally given significant discretion in ordering their· priorities. and directing where, the
agency's limited resotu·ces will he devoted. At this time and irt light of the constraints discussed above,
we do not conclude that the EPA's proper course of action is to reallocate resources from the agency's
other priorities and actions, including those related to greenhouse gases, to act on your petition. At this
point, the agency believes it must address other, higher-priority actions before it can commit to consider
whether to list coal mines as a stationary.. soutce category under the Clean Air Act 111 (b)(1 )(A)~

IV. Conclusion
For the reasons discussed above, the EPA is denying the June 2010 petition to add coal mines to the
Clean Air Act section 11 I list of categories and declining to initiate the requested rulemaking at this
time. This is the EPA's finalagency action on this petition.

Bob Perciasepe
Acting Administrator

5

