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Sandra Rizzo
Sandra.Rizzo@aporter.com
+1 202.942.5826
+1 202.942.5999 Fax
601 Massachusetts Ave., NW
Washington, DC 20001-3743

May 11, 2016
Kimberly D. Bose
Secretary
Federal Energy Regulatory Commission
888 First Street, N.E.
Washington, D.C. 20426
Re:

Notice of Material Change in Facts Regarding Exempt Wholesale
Generator Status
Montour, LLC

Docket No. EG01-36_____

Dear Ms. Bose:
Pursuant to Section 366.7(c) of the regulations of the Federal Energy
Regulatory Commission ("Commission"),1 Montour, LLC (“Montour”) hereby
notifies the Commission of a material change in facts related to its exempt
wholesale generator (“EWG”) status.2 This change in facts arises out of new
leasing and fuel procurement arrangements, discussed below, pursuant to which
Montour, owner of the 1,515 MW (summer) Montour Generating Station (the
“Facility”),3 has contracted with an unaffiliated refined coal producer, Montour
Refined Coal LLC (“MIRC”), to supply a refined coal product to the Facility for
use as fuel. Montour explains herein why this change in facts does not affect its
EWG status.
I.

COMMUNICATIONS
All service and correspondence with regard to this filing should be sent to:
1

18 C.F.R. § 366.7(c) (2015).

2

Montour was granted EWG status in Docket No. EG01-36-000. PPL Montour,
LLC, 93 FERC ¶ 62,240 (2000); see Brunner Island, LLC, et al., Notice of Non-Material
Change in Facts Regarding Exempt Wholesale Generator Status, Docket No. EG00-39000, et al. (filed Jun. 3, 2015)(notification of name change from PPL Montour, LLC to
Montour, LLC).
3

Montour also owns a 12.34 percent undivided interest in the Keystone generating
station, located in Armstrong County, Pennsylvania, and a 16.25 percent undivided
interest in the Conemaugh generating station, located in Indiana County, Pennsylvania.
These generating facilities are not involved in these new leasing and fuel procurement
arrangements.
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Jesse A. Dillon
Talen Energy
835 Hamilton Street
Suite 150, Floor 2
Allentown, PA 18101
Tel: (610) 774-5014
Fax: (610) 774-6726
Email: jesse.dillon@talenenergy.com

II.

Sandra E. Rizzo
Andrea M. Kearney
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington, DC 20001-3743
Tel: 202.942.5826
Fax: 202.942.5999
Email: Sandra.Rizzo@aporter.com
Email: Andrea.Kearney@aporter.com

CHANGE IN FACTS

Montour recently entered a Facility Site License Agreement with MIRC
(“Site License Agreement”). Pursuant to the Site License Agreement, Montour
granted MIRC a license to install, own and operate a refined coal production
facility (“Refined Coal Facility”) on the Facility’s land, together with the right of
ingress, egress and access through and over the private roads and driveways
adjoining the Facility. The Refined Coal Facility will be sized to meet the needs
of the Facility only, with no additional capacity to process feedstock coal for third
parties. In consideration for the rights to use the land and associated access
rights, MIRC will pay to Montour an annual licensing fee in the amount of
$100,000.00. In addition, pursuant to the Site License Agreement, Montour will
provide services, including permitting and engineering services in connection
with the Refined Coal Facility, for which MIRC will pay an additional fee to
Montour on a time and materials and cost-reimbursable basis. If MIRC needs
other utility services such as water, trash removal, cable, or phone, Montour will
provide those services for a one-time connection fee in the amount of
$10,000.00.
In conjunction with the Site License Agreement, Talen Generation, LLC
(“Talen Generation”), an affiliate and associate company (as those terms are
defined in 18 C.F.R. § 366.1) of Montour, entered a Contract for the Sale of
Feedstock Coal (“Feedstock Coal Contract”) through which Talen Generation will
sell to MIRC sufficient feedstock coal for processing in the Refined Coal Facility.
Except in limited circumstances, Talen Generation is expected to be the sole
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Additionally, except in limited
supplier of Feedstock Coal to MIRC.4
circumstances such as force majeure or outage of the Facility, it is anticipated
that MIRC will sell all of the refined coal produced at the Refined Coal Facility to
Talen Generation pursuant to a Contract for the Sale of Refined Coal (“Refined
Coal Contract”).5 All refined coal that Talen Generation purchases pursuant to
the Refined Coal Contract will be used at the Facility to produce steam.
This refined coal arrangement was entered, in part, because the refined
coal that BIRC will supply to Talen Generation has characteristics that can help
the Facility achieve required air emission reductions and will permit BIRC to
obtain Tax Credits allowed in conjunction with the production and sale of refined
coal.
III.

THE CHANGE IN FACTS DOES NOT AFFECT MONTOUR’S EWG
STATUS

The refined coal transaction implicates the facts related to the Facility’s
ability to meet the definition of an “eligible facility,” and to Montour’s ability to
meet the definition of an EWG. Therefore, Montour is submitting this notice of
material change in facts to assure the Commission that, in fact, the Facility
remains an “eligible facility” and that Montour remains an EWG.
1.

The Facility Remains an Eligible Facility

The existence of the Refined Coal Facility does not affect the Facility’s
eligible facility status. The Commission has held that a coal-handling facility is a
discrete and separate facility from an EWG’s eligible facility, when the coalhandling facility is owned by a third party as is the case here:
4

Feedstock coal may be acquired from other sources only if Talen Generation fails
to provide needed amounts.
5

Infrastructure to support sales of refined coal to third parties or the third-party
provision of feedstock coal does not exist and is not being constructed. Moreover,
except in limited circumstances as indicated above, the Refined Coal Facility may only
source its feedstock coal from Talen Generation, and all Talen Generation-supplied
feedstock coal must be used to provide refined coal to Montour to be used as fuel for the
Facility.
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We conclude that a coal handling facility is a discrete and separate
facility that is merely ancillary to an eligible facility, which is the
facility that actually generates electric energy. Ownership and/or
operation of such an ancillary facility alone, without ownership
and/or operation of the generating facility, is insufficient to confer
EWG status.6
Because the Refined Coal Facility is not part of the Facility, its existence does
not affect the Facility’s eligible facility status.
2.

The Refined Coal Arrangement Does Not Violate the
Exclusivity Requirement

Although EWGs must be exclusively engaged in the business of owning or
operating an “eligible facility” and selling electric energy at wholesale, the
Commission previously has determined that there are several “incidental”
activities that would not violate the “exclusivity” requirement. The leading case
defining acceptable leasing arrangements for EWG status in terms of the
“exclusivity” requirement is PSEG Fossil, LLC, et al.,7 in which the Commission
examined a synthetic coal-handling lease arrangement for certain generating
facilities.

6

Desarrollo Petacalco, S. De R L. De C.V., 67 FERC ¶ 61,070 at 61,199 (1994)
(“Petacalco I”), reconsideration denied, 67 FERC ¶ 61,403 (1994). In Petacalco I, FERC
found that the legislative history of the 1992 amendments to the Public Utilities Holding
Company Act of 1935 (“PUHCA”) contained “no indication . . . that Congress intended
for facilities such as coal handling or transportation facilities to be part of an eligible
facility. In fact, the legislative history indicates that Congress viewed such facilities as
separate facilities that nevertheless can be owned by an entity that owns and/or
operates the eligible (generating) facility without making that entity ineligible for EWG
status.” Id. In making this determination, the Commission relied on the Conference
Report to the 1992 amendments to PUHCA 1935, which states that an EWG may “own
facilities and goods, such as fuel and related transportation, storage and handling
facilities, reasonably necessary for the operation of its business.” H.R. Conf. Rep. No.
102-1018, 102nd Cong., 2nd Sess. at 388 (1992).
7

95 FERC ¶ 61,405 (2001) (“PSEG Fossil”).
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In PSEG Fossil, LLC, the station owners granted an unaffiliated third party
use and access rights at the generating facilities for the operation of coal
treatment facilities and entered into contracts pursuant to which their fuel supply
affiliate sold coal to this third party, which then created synthetic fuel (“syn-fuel”)
that it sold back to the station owners for fuel. PSEG Fossil has been followed in
several other cases involving leases for coal-handling facilities, in which EWG
status was granted by operation of law.8
The refined coal arrangement herein, in fact, is structured in a manner
very similar to the syn-fuel arrangement the Commission approved in PSEG
Fossil. First, Montour has granted an unaffiliated third party, MIRC, use and
access rights at the Facility for the operation of the Refined Coal Facility, as in
PSEG Fossil. Second, also as in PSEG Fossil, Montour’s affiliate, Talen
Generation, who supplies coal to Montour, has entered into contracts pursuant to
which Talen Generation will sell feedstock coal to MIRC, which will then treat the
coal and sell the refined coal to Talen Generation, which in turn will provide the
refined coal to Montour in order to generate electric energy at the Facility. Thus,
these arrangements are directly related to Montour’s generation and wholesale
sale of electric energy.
In addition, the refined coal arrangements contain similar safeguards to
those provided in PSEG Fossil. First, MIRC’s facilities are sized to produce no
more refined coal than the Facility is expected to need. Second, MIRC has
limited opportunities to sell refined coal to third parties. MIRC’s payments to
Montour are analogous to the lease payments approved in PSEG Fossil.
The other payments from MIRC to Montour consist of payments for
services, such as permitting and engineering services, or other utility services
such as water, trash removal, cable, and phone, all of which are associated with
the Refined Coal Facility, which facility in turn is utilized for the purpose of
8

See e.g., Ameren Energy Generating Company, EG14-15-000 (filed November 29,
2013), New AERG, LLC, EG14-14-000 (filed November 29, 2103); Louisiana Generating
LLC, Docket No. EG11-117-000 (filed August 16, 2011; modified by amendment filed
October 13, 2011); see also PPL Montour, LLC, Docket No. EG01-36-000 (filed Jan. 5.
2015)(notice of change in status informing the Commission of similar refined coal
arrangements that did not affect EWG status).
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producing refined coal to be used at the Facility. MIRC will pay an additional fee
to Montour for these services on a time and materials and cost reimbursable
basis (for the permitting and engineering services) or a one-time connection fee
in the amount of $10,000.00 (for the other utility services).
These services are permissible “incidental activities” necessary to support
MIRC’s treatment operations that, in turn, support the electric generation and
wholesale sales from the eligible facility and do not affect Montour’s EWG
status.9 Thus the revenues derived from the refined coal transaction do not
adversely affect Montour’s EWG status.
IV.

OTHER POTENTIAL INCIDENTAL ACTIVITIES

In addition to its primary business of selling power at wholesale generated
at the Facility, and engaging in the above-described incidental activities, Montour
also may engage in the following additional incidental activities that the
Commission has found to be permissible as to EWGs and that do not affect
Montour’s EWG status:

9

See, e.g., NRG Texas Power LLC, Notice of Self Certification, Docket No. EG1215-000 (filed Nov. 22, 2011)(notice of effectiveness of EWG status issued Feb. 9,
2012)(EWG provided coal preparation and handling services, service water and
emergency services to support coal treatment operations that in turn supported the
electricity generation operations); Louisiana Generating LLC, Docket No. EG11-117-000,
supra n.7 (EWG provided coal handling services to a third party selling the EWG coal for
its eligible facility); PPL Martins Creek, LLC, 105 FERC ¶ 61,177 at P 10 (2003)
(approving EWG’s provision of potable water and cooling tower make-up water, along
with waste water treatment and discharge services, to an affiliate’s neighboring facility);
Hardee Power Partners, Ltd., 104 FERC ¶ 61,327 at PP 10-11 (2003) (approving
arrangement under which an EWG allowed third party use of road, water and switchyard
facilities and the EWG’s provision of day-to-day physical operation services of
switchyard facilities for safety reasons); Duke Hot Spring, 98 FERC ¶ 61,287 at 62,25556 (approving EWG acting as a source of power to a transmission company’s substation
where such substation interconnected the EWG’s plant to the electric transmission
system).
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Selling ancillary services that are incidental to, and by-products of, the
EWG’s operations as a wholesale power generator.10



The sale of byproducts of the generation of electric energy.11



Reassigning excess electric transmission capacity consistent with the
Commission’s requirement that such reassignment be limited to
transmission capacity obtained originally for the purpose of effecting a
specific wholesale sale of electricity.12



The resale of excess fuel supplies and/or the assignment of excess
fuel transportation capacity originally acquired for the operation of one
or more eligible facilities owned and/or operated by Montour.13



Purchasing and selling congestion revenue rights needed to operate
the EWG.14



Trading emissions allowances consistent so long as originally obtained
in the normal course of operating eligible facilities.15



Selling "green" power certificates or credits consistent with the
Commission's limitation that an EWG may sell such certificates or
credits where they are associated with power produced by the eligible
facility.16



Engaging in certain project development and financing activities
necessary to achieve financial closing.17

10

See Sithe Framingham LLC, 83 FERC ¶ 61,106 (1998).

11

See Richmond Power Enter., L.P., 62 FERC ¶ 61,157 at 62,098 (1993).

12

See CNG Power Services Corp., 71 FERC ¶ 61,026 at 61,103-04 (1995).

13

See Selkirk Cogen Partners, L.P., 69 FERC ¶ 61,037 at 61,168-69 (1994).

14

See Duquesne Power LP, 106 FERC ¶ 61,104 (2004).

15

See UGI Development Co., 89 FERC ¶ 61,192 (1999).

16

See Madison Windpower, LLC, 93 FERC ¶ 61,270 (2000).

17

See Hermiston Generating Company, L.P., 69 FERC ¶ 62,132 at 64,314 (1994).
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Leasing or renting property to third parties consistent with the
Commission’s precedents providing that the EWG will not retain
revenues exceeding a nominal amount associated with lease
arrangements not reasonably necessary to the EWG’s generation
business.18



Entering into agreements relating to facilities shared with an affiliate
EWG and used in the operation of eligible facilities.19



Engaging in one-time sales of excess land located adjacent to one or
more of its eligible facilities.20



Providing emergency support, services, and material to other utilities or
facilities in the event of a natural disaster or catastrophic event.21



Providing site services that are reasonably incidental to the generation
and sale of electric energy at wholesale.22



Selling spare parts and/or equipment originally acquired in connection
with the ownership and operation of Montour’s eligible facilities when
such spare parts and/or equipment have become excess to Montour’s
needs.23



Engaging in other activities incidental to the sale of electric energy at
wholesale that are consistent with the Commission’s EWG precedent.

18

See Duke Energy Hot Spring, LLC, 98 FERC ¶ 61,287 (2002); PSEG Fossil, LLC,
supra n.5; DTE Pontiac North LLC, 121 FERC ¶ 61,037 (2007).
19

See Buffalo Gap Wind Farm 2, LLC, 118 FERC ¶ 61,069 (2007).

20

See Vienna Power LLC, 112 FERC ¶ 62,199 (2005).

21

See NRG Texas Power LLC, Notice of Self-Certification of Exempt Wholesale
Generator Status at 9-10, Docket No. EG09-12-000 (filed Nov. 7, 2008); Majestic Wind
Power LLC, Notice of Effectiveness of Exempt Wholesale Generator Status, Docket
Nos. EG09-10-000, et al. (Feb. 27, 2009) (unreported).
22

See supra n.7.

23

See Blue Spruce Energy Ctr., LLC, 105 FERC ¶ 61,059 at P 10 (2003).
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V.

CONCLUSION

For the reasons discussed herein, Montour submits that the refined coal
arrangements do not affect its eligibility for EWG status.
If you have any questions concerning this filing, please contact the
undersigned.
Respectfully submitted,
__/s/ Jesse A. Dillon________
Jesse A. Dillon
Talen Energy
835 Hamilton Street
Suite 150, Floor 2
Allentown, PA 18101
Tel: (610) 774-5014
Fax: (610) 774-6726
Email: jesse.dillon@talenenergy.com

__/s/ Sandra E. Rizzo________
Sandra E. Rizzo
Andrea M. Kearney
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington, DC 20001
Tel: 202.942.5826
Fax: 202.942.5999
Email: Sandra.Rizzo@aporter.com
Email: Andrea.Kearney@aporter.com
Attorneys for Montour, LLC
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CERTIFICATE OF SERVICE
I hereby certify that I have this day served the foregoing document upon
each person designated on the official service list compiled by the Secretary in
this proceeding.
Dated at Washington, D.C. this 11th day of May, 2016.
s/ Darrell B. Reddix
Darrell B. Reddix
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